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Disclaimer

The material presented is intended for information purposes onty. lt is not intended as
professional advice and shoutd not be construed as such. The material presented is
inctuded with the understanding and agreement that DL Training Sotutions LLC is not
engaged in rendering [ega[ or other professional services by presenting this material.
The services of a competent professional shoutd be sought if [ega[ or other specific
expert assistance is required. These presentation materiats and the information
provided herein have not been reviewed and/or approved by the U.S. Department of
Education. Any unauthorized use of material contained herein is at the user's own risk.
Transmission of the information and material herein is not intended to create, and
receipt does not constitute, dr agreement to create an attorney-client relationship
with DL Training Solutions LLC or any member thereof . DL Training Sotutions LLC does

not necessarity sponsor, endorse, or otherwise approve of the materiats appearing in
such sites.
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Titte lX of the tducation Amendments
of 1972

Prohibits sex discrimination in education programs that receive federal funding.

that is banned by Titte lX.



Ctery Act cf 199tr

Every institution must:

F- Collect, classify, and count crime reports and crime statistics.

to the safety of students or emptoyees.

F lssue an emerqencv notification uDon the confirmation of a sienificant emerqency
or dangerous situaiion invotving an'immediate threat to the he-atth or safety 6f
students or emptoyees occurring on the campus.

!" Publish an annual security report containing safety- and security-retated poticy
statements and crime statistic-s and distribut-e it to atl current students and
emptoyees. Schools atso must inform prospective students and emptoyees about
the avaitabitity of the report.

;' Submit crime statistics to ED. Each year in the fall schoots must participate in a
Web-based data cotlection to disctose crime statistics by type, location, and year.

p ED can issue civil fines of up to 571,545 per violation for a substantial
misrepresentation of the nrimber, location, or nature of the crimes required to be
reported or for a viotation of any other provision of the safety- and security-
retated HEA regulations.
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2u1 Dear cotteague Letter

Detaited schoots' obtigations and the appropriate response to sexualharassment and viotence



Appendix D: Number of Title lX Complaints, lnvestigations, and ResoJutions
2009-2016
Source: Department of Education, Office for Civil Rights
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viotence Against wornen
Rea u t ho rization Act (zal3 )

Amended the definition of "sexuat assautt" under the ctery Act and added threenew crimes for ctery crime reporting purposes:

> domestic viotence

> dating viotence

> statking



Vi*[# nfitr Agni nst \rVmrY]#Ht

Re&uthmrizattnn Acfr {?ffi 1 3 }

Updated requirements for school's Annual Security Reports. The ASR must
inctude:

p the school's education programs to promote awareness of sexual
misconduct;

p Possibte sonctions schools may impose regarding sexual misconduct;

> Procedures that victims should fotlow if an incident of sexual misconduct
has occurred;

p The school's procedures for conducting a disciplinary proceeding in cases of
atteged sexual misconduct;
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2a1 4 white House Task Force
Ffrst Report Findings:

Source: Not Atone, The First Report
ApriI, 2014, accessed June 20, 2OZZ,

of the White House Task Force to protect Students From Sexu:tt www. us ice. CIv /avw I a /file /90 q4 tdown [o



BJS 201 6 Campus ctirnate Survey

Force goats and issues retated to the measurement of rape and sexual assautt in set]suryeys.

schoots

;ilil?[::Tt?,T.',:?:J"y::f]*1,,[,i:,,,;ii,u,echnicar Report,,, (January 2016)t)



ZmT Title lX lnter{m ffiuidaructr

campus sexual assautt guidance

ts Announced intention to engage in rute making to estabtish formal regulations
re: schoots' obtigations to respond to atlegations of sexual harassment
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Ttt[e [X tmrript*nncffi ilhmL[mffiffiffis

F*sfisfficffindmry Cnr*#t ffid#tffifrt wsl

Titte lX (e the Ctery AcI/VAWA) requirements present particular chaltenges to
postsecondary trade and career schoots.

p These schoots typicatty do not have on-campus potice or dedicated security
forces.

p The Titte lX coordinator at these schools is often the director or another
administrator whose primary job functions pertain to school operations.

p Given the size of the student body, lack of residential student housing, and
timited schoot-sponsored extracurricutar activities, incidents of sexual
misconduct may be infrequent at these types of institutes.
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Tftte lx comptfance chnttenges
Postsecondary Car*er Hdu*utfon

;,"ff|:il:,| i;:,ffifjrthe 
s ign iricant co mp r ian ce bu rde n th at th e resu ratio ns

> For exampte, commenters have referenced the requirement for institutionaldisciptinary proceedings in the case of atteged sexua[ harassment.
p ln response, the Department has noted that institutions are not makingdeterminations of criminal responsibitity but are determining whether theinstitution's own rutes have been viotated.
> The Department further noted that students at smatter institutions shoutdhave the same protections as their counterparts at targer institutions.



?"#Ztr T{tLm tX Regrrfintimns

Then-U.S. Secretary of Education Betsy DeVos'Press Release on May 6,2020,
upon the publication of the Trump Administration's Title IX Regulations:

"This new regulation requires schools to act in meaningful ways to support
survivors of sexual misconduct, without sacrificing important safeguards to
ensure a fair and transparent process. We can and must continue to fight sexual
misconduct in our nation's schools, and this rule makes certain that fight
continues."
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ffit d* n Ad rrl t nt strffif,tmn-x

Tit[m tX ffiutmrr]nk* ffig T{r-ru#L*r.x m

w Ausust 2020 - Titte lX Regutations promulgated under the first Trump Administratiol
effective

M Aoril 2021: U.S Department of Education Office for Civit Rights (OCR) undertook a

comprehensive review of the Department's existing regutations, orders, guidance, p

and any other simitar agency actions, inctuding the 7020 Rutes

h" Pubtic hearings hetd June 7 to 11,2021 (ED received over 30,000 written comments)

Julv 12. 2022 - ED released NPR 4.

ts 240,085 pubtic comments received by ED

ts 2020 Titte lX regulations - Over 140,000 pubtic comments

p ED originalty said final regutations may be pubtished in May 2023

rts BIDEN ADlilN'STRATION'S REG UATIONS PUB LISHED APRIL 19. 2024
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$*mffieL ilhmfiLemges flm 3ffitr.4 T*fr.L* $K ffiuxil*::;

p There were injunctions in 26 states btocking ED's enforcement of the new
Titte lX rutes

h Atabama, Ataska, Arkansas, Ftorida, Georgia, ldaho, lndiana, lowa, Kansas,

Kentucky, Louisiana, Mississippi, Missouri, Montana, Nebraska, North Dakota, Ohio,
Oklahoma, South Carolina, South Dakota, Tennessee, Texas, Utah, Virginia, West
Virginia, & Wyoming

b" lnjunction atso apptied to any school attended by a member of Young America's
Foundation, Femate Athtetes United, & Moms for Liberty

h Most vocal chattenges were to new rutes on sexual orientation and gender
identity, but atso challenged the definition of sex-based harassment and
procedural safeguards for accused students.
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Cmnfustmn r* f; mpterrtffiffiflnfitqJfrru ffi *' ?#?ta,

RuLm Fcst-ffi f 1 {7-4 ffiff**ttvm ffimffm

tr White 26 states chatlenged the 2024 Titte lX Rute, other states are supported
the new rutes

h ED appeated injunction rutings to the US Supreme Court

t Argued that even if injunction related to sexual orientation and sexual identity
provisions altowed to stand, the rest of the regutations shoutd be allowed to go

into effect

p Supreme Court in 5-4 ruting uphetd the injunctions

ts At the end of 2024 we had two sets of rules depending on schoot's location

ts And whether school has any students who are a member of Young America's
Foundation, Femate Athtetes United, or Moms for Liberty
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5c Vfherffi ilo Thtngs Stmnd Nmwf

ry 2025 - US District Court ruled in favor of
ptaintiffs' motion for summary judgment, the effect of which was to vacate
the 2024 Rute nationwide

ts 1/31 /2025: ED sent a "Dear Cotteague" letter to K-12 schoots and institutions
of higher education

F. Announced it woutd not appeaI judge's decision in Tennessee v. Cardona

ts Advised educators and administrators that ED's Office for Civit Rights wit[ enforce
the Trump Administration's 2020 Titte lX Rute.

!* NOTE: ln 2021 a Federal district court uphetd tegat chattenges to 2020 Titte lX
regutations, with minor modification (Victim Rights Law Center v. Cardono,
United States District Court, District of Massachusetts. Jut 28,7021).
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ffien*rml Respffins* tu SeKumL fi-tnrffissrffi#ruf,

2024 Rule: A recipient with knowl conduct that reasonably may
constitute sex discrimination in i ation program or activity must
respond promptly and effectiv

2O2O Rule: A recipient with actual knowledee of sexual harassment in an
education proeram or activitv of the reci pient against a person in the United
States, must respond promptly in a manner that is not deliberately
indifferent.

)" A recipient is deliberately indifferent only if its response to sexual
harassment is clearly unreasonable in light of the known circumstances
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Ctery Act Basics
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CIery Act Requirement$ - The Basics
Cnlleet- classity- and c$unt crime rsp$rt$ and ntatisticst

r Pubtrish tlR Annual Ser:urity Reg

Due date: October I

r Submit erime nnd tine statiEties
the De msnt when a Iie ahl

il Fruvide edu$atiunal programs a

e& {n $

I Disclose tire safbty intormation
when licable

C[ery Act Appendix for FSA Handbook, p. 1

Discln$e procsdures tbr institutinnal
disciplinnrv aeti*nr

t

Keep a daily crime log. when
applicabls

t

Issue campus alerts and wnming
nntices

i

Oisclmse missing student nq:tification
pnucedurs$, when applicable

I



Stnp Cnrnpus Hazt ng AcH

ts Signed into law in December 2024

t* Updates name of the "Jeanne Clery Disctosure of Campus Security Pol.icy and
Campus Crime Statistics Act" to "Jeanne Clery Campus Safety Act"

ts Requires Titte lV institutions to:
p include hazing incidents in their annual security reports;

p pubtish a statement regarding the institution's current policies relating to hazing,
how to report incidents of hazing and the process used to investigate hazing
incidents, and information on applicabte [oca[ laws on hazing; and

F pubtish a statement of poticy regarding prevention and awareness programs related
to hazing

F January 1,zOE - must start cotlecting statistics on hazing incidents

b'" First published in ASR due by October 1, 2O26
;
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Hnzing Dmftnitisn fmr tt-ffiry Act PurrF]*K#K"

The term 'hazing' , for purposes of reporting statistics on hazing incidents...means any
intentionat,howing, oi- recktess act Lommitted by a person (whether individuatty or in concert
with other persons) against another person or persons regardtess of the wittingness of such other
person or persons to participate, that:

membership in, a student organization; and

F. causes or creates a risk, above the reasonabte risk encountered in the course of participation
in the institution of higher education or the organization (such as the physical preparation
necessary for participation in an athtetic team), of physical or psychotogical injury

A "student oreanization" is defined as "an organization at an institution of higher education
(such as a ctub, society, association, varsity or junior varsity athletic team, club sports team,
fraternity, sorority, band, or student government) in which two or more of the members are
students enrotled at the institution of higher education, whether or not the organization is
estabtished or recognized by the institution"
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tmffipils b-fi nxtnffi Trmffispffir#r?ily ffi*p*rfl

Each institution must develop a Campus Hazing Transparency Report summarizing
findings concerning any student organization found to be in violation of an
institution's hazing poticies.

F The Campus Hazing Transparency Report must inctude each incident invotving a
student organization for which a finding of responsibitity is issued retating to a
hazing viotation

p First Report must be released by 12/23/25

h' lncludes data from 7 /1/25 through retease date

w Updated biannuatty (at least 2 time per year)

F- Not required to update Transparency Report if no findings since last pubtication

F Maintained for five calendar years

p NOTE: Report not required untess/untit there is a hazing viotation
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Cttrry Crimtrs

Criminal Offense

b Negtigent manslaughter

ts Rape

l, Fondling

b Incest

ts Statutory Rape

h Robbery

ts Aggravated assautt

t" Burgtary

VAWA Offenses

p Domestic Viotence

ts Statking

Arrests & Disciplinary Actions

F Drug abuse viotations

Hate Crimes

Hazing



The tools you need for Campuo
$afety and Security analyeie
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Ctery Geogrephy

You must disclose statistics for reported Clery crimes that occur:

rF on pubtic property within or immediatety adjacent to the campus, and

h" in or on noncampus buitdings or property that your institution owns or
controts
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Ctery Geoffirffiphy: ffin *Cffimpus

Under Ctery, the on-campus category encompasses the fottowing:

F" Anv buitdins or orooertv owned or controlled bv an institution within the same
redsonabty tontiguous {eographic area and used by the institution in direct
support of, or in a manner related to, the institution's educational purposes,
inctuding residence ha[[s; and

F Any buitding or property that is within or reasonabty contiguous to the property
deicribed above, that i3 owned by the institution but controtted by another
person, is frequentty used by stuclents, and supports institutional purposes (such as
a food or retail vendor).

For Ctery reporting purposes, your campus includes buitdings and properties that meet
all of the fottowing criteria:

F'" Your institution owns or controts them;

lF They are reasonabty contiguous to one another; and

F They directty support or re[ate to the institution's educational purposes.a
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Ctery Gmmgrephy; #rr *CnrnpffiS

lnstitutions that lease space in strip malls:

F Your campus consists of any space within the strip matl that is covered by
your written agreement.

v lf the lease inctudes use of the parking [ot, or setected spaces in the [ot,
inctude the tot (or setected spaces) as part of your campus.

F,, lf your students need to use stairwetls or elevators or hatlways to access the
space your institution controts, inctude them as part of your campus as wett.

il*' Do not inctude any of the strip matt's stores, restaurants, offices, etc., in your
on-campus category because your institution doesn't control them.

1t

i.i.-,/.
tt;l
{ ilr"
i(i:

lT.-i,

#;1i

ttf"F"



ctery Geography; Pubtic property

of the institution, such as a sidewalk, a streit, othei thoroughfare, or parkingfacility' and is adiacent to a facitity owned ir controlled by the institution if thefacility is used by the institition ii direct-sipport of , or in a manner rerated tothe insti tution,s educati onal purpores.,,

il:::'::1,il,:fi"T':'.L"ri', 
pubriclv-own" ati itwithin or adjacent to campus; and

such as property divided bi ; fence or wat[ ,-or.property with ctearty posted signsindicating that it is not pait of the campus or that trespassing is prohibited.
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;Cttrry ffiemgrephy: N*mcffirnpus

h The Clery definition of noncampus buildings or property is:

ts any buitding or property owned or controtted by a student organization that is
officiatty recognized by the institution; or

t" any buitding or property owned or controtted by an institution that is used in direct
support of, or in retation to, the institution's educational purposes, is frequently
used by students, and is not within the same reasonabty contiguous geographic
area of the institution.

F" The noncampus category encompasses two distinct types of buitdings and
property:

ts those owned or controtted by officiatty recognized student organizations, and

ts those located off campus but owned or controtted by your institution.



CLERY GEOGRAPHY SIMPLI FI ED
ru

ZOZ4FSATraining Conference for Financiat Aid Professionats, Breakout Session #09, The CLery Act: Comptiance Basics, Managing Campus Protests, and

Understanding Emerging
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Elr a. Plq.za,
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Spffir# vffirsLrs Pn*ffi rffirffi Agrffiffi rffiffiruf,s

Perhaps your institution sends students to an off-campus site for internships, externshi;
ctinical training, or student teacher.

p lf you own or control the site or any space within the site, inctude the site or the sp

space in your non-campus category.

b- lf you do not own or control the space, don't inctude it.

F" lf you have an agreement, even a written agreement, to send your students to a loc
one of the aforementioned reasons, but that written agreement is for the program I

than for the use of the physical space, you do not have controt of the location and c

have to inctude statistics for crimes that occur there.

U.S. Department of Education, Office of Postsecondary Education, The Handbook for Can

Reporting, 2016 Edition, Washington, D.C., 2016, p

oF ocToBER 9, 2020.
.2-21. NOTE: THIS HANDBOOK GUIDA



Sp&cffi vtrrsus Prmgrern Agre#m#ruts

For exampte:

lf you have a written agreement to send students to a privatety owned hospital for clin
training, but you don't have a written agreement for use of the hospital or any space v\

hospital, you do not have to include statistics for the crimes that occur there.

p' However, if you rent classroom space for students within the same hospital, you are
to inctude crime statistics for that space, as we[[ as for any other areas, such as lob
hattways and etevators used to access that space for the period of time specified in
agreement.

U.S. Department of Education, Office of Postsecondary Education, The Handbook for Can

Reporting, 2016 Edition, washington, D.c., 2016, p.2-21. NOTE: THIS HANDBOOK GUIDA

oF ocroBER 9, 2020.
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Undmr Title lX:

t" A recipient with actual knowtedge of sexual harassment in
an education program or activity of the recipient against a
person in the United States, must respond promptty in a
manner that is not detiberatety indifferent.

F So: What is "Sexual Harassment"?
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Deff nttitrn of Sexkim[ [-{ nrffissm#rutr

Definition of sex-based harassment includes:
p Quid Pro Quo harassment

l. VAWA Offenses

n- Domestic Viotence

n. Dating Viotence

l* Sexual Assautt

h Statking
,*
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?ffi?ffi Title lX Rr-r[*s ffimfl{ n,frtt#r"n a:f Stxq*m

Harassrnent

2020 Titte lX Regulations 5106.30 Definitions. Sexual harassment includes:

Unwelcome conduct determined by a reasonable person to be so severe,
pervasive, and objectively of f ensive that it effectivel:r denies a person
equal access to the recipient's education program or activity

Note: 2024 Rule defined sexual harassment to include conduct that created
a "hostile environment" - that definition has been vacated



?ffiZffi Tttle [X RuLms

ffiquaL Acc#ss tm Prm#rerT-E #r Acff{v*f,V

p Does not require showing that a comptainant dropped out of schoot, failed a
ctass, had a panic attack, or otherwise reached a "breaking point" in order to
report and receive a recipient's supportive response to sexual harassment.

p Evaluating whether a reasonabte person in the complainant's position woutd
deem the atteged harassment to deny a person "equal access" to education
protects comptainants against school officiats inappropriatety judging how a
comptainant has reacted to the sexual harassment.
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::ili:i".:"iXffl j::Jlf comprete excrusion rrom an education, but rather

signs of enduring unequal educational access due to severe, pervasive, andobjectivety offensive sexual harassment may inctude: '

h skipping ctass to avoid a harasse6
b a dectine in a student's grade point average, or
b having difficutty concentrating in ctass;
No concrete injury is required to conctude that serious harassment woutd deprivea reasonabte person in the comptainant's position of the abitity to access therecipient's education program or activity on an equal basis with persons who arenot suffering such harassment.
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The term "domestic viotence" inctudes felony or misdemeanor crimes committed by a c
former spouse or intimate partner of the victim under the famity or domestic viotence
the jurisdiction receiving grant funding and, in the case of victim services, inctudes the
attempted use of physical abuse or sexual abuse, or a pattern of any other coercive bel

committed, enabted, or soticited to gain or maintain power and control over a victim, i

verbat, psychotogical, economic, or technotogical abuse that may or may not constitute
behavio6 by a person who-

A" is a current or former spouse or intimate partner of the victim, or person simitarl
situated to a spouse of the victim;

$. is cohabitating, or has cohabitated, with the victim as a spouse or intimate partn

{:. shares a chitd in common with the victim; or

D. commits acts against a youth or adutt victim who is protected from those acts un

famity or domestic viotence laws of the jurisdiction.

34 USC s122e1(a)(12)



E:ampler of Domestic Yiolence

Scensrio l: A student's wife is waiting for her husband outside of his on-campus classroom
building" She nnacks her husband with a knife when he exirs the building. lnclude this as

onc on-cnmpus incidcnt of Domcstic Violcncc and onc on-campus Aggravntcd Assault"

$cenario ll A neighbor reports yelling in the allartment next door in a university housing
complex" The officer whs arives at the aparfrnent finds a husband and wife having an

&rgument. Neither party rsports any phpical injuries and neither party reports being
intimidated. Do not includq this incident in your Clery '{cr statistic*.

Sctnerio 3: An employec rellorts ts the campus police that her sx-hnsband ha:: physically
assaultod her four times. All four assaults occured at the employee's private residenc€;
huwevcr, he hfls alsc rccently *rowod up in lhc noneampus parking lot outside hcr oflice
and th*atcned to hurt her. Include sne nonsampus Domestic Violence incident for the
lntimidation that occurrcd in thc noncampus parking lot" Do not include the Aggravated
Assnults in your CIery lcr statistics bccausc thcy did nst occur an Clery,{cr gcography" Do
not inElude the lntimidation as a llate Crime in your ClerT,lct stntistics hcause thers *ts
no evidEncc thnt it was mstivated by bias. Also include one incident of noncampu$ Stalking
(Stalking is discussed below),

$cenrrio 4: A father argu€s with hin son at a football game in ths on-cnrnpus srndiurn" He
eventually hits his son, breaking his jaw. Include this as one on-campus incident of
Domestic Violence and one Aggravated As$ault-

U.S. Department of Education, Office of Postsecondary Education,Tlle t'lqndt
Campus Safety and Security Reporting, 2016 Edition, Washington,_D.C- fflq
NOTE: THIS HANDBOOT CUIOANCE HAS BEEN RESC|NDED A5 OF OCTOBER 9



ilmttng V{ntffnctr

The term "dating viotence" means viotence committed by a person-

r\" who is or has been in a social retationship of a romantic or intimate nature
with the victim; and

ffi. where the existence of such a retationship shatl be determined based on a
consideration of the fottowing factors:

]" The tength of the relationship.

ii" The type of relationship.

it{. The frequency of interaction between the persons invotved in the relationship.

34 USC s12291 (a)(1 1 )
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[rrmplm of Drting Yiolcnce

Smnnrlo l: A fcmnlc student sut$ hcr ex-boyfriend with n knife during an sltercation in
an on{ampus dining hall. Include this as one incident of on-campus Dating Violence and
one on-cnrnpus Aggravated Assnult.

$csnario 2: A female student rsports thst hcr boyfriend forced her into noaconsensual
sex in hEr on-campus dorm mom. Include one Rape in both the on-campu$ category and
thc on-campu$ studcnt houring facility sategory, and one incidsnt nf Dating Violencc in
bot"h the sn-{ampu$ cstegory snd the on*campus studcnt housing facility cntegoty"

$cnnrrlo 3: Aftcr n pany on eamputi, John walked back tn his apartmcnt in n noncampu$
housing eomplex with Mstt, whom he hns hooked up with a few timcs ovcr the pust

rnonth. When they reached John's epartment, it became clear that Matt wss angry that
John had bccn talking with athcr men at thc party, causing Matt to punch t*'o holes in the
wall and thnraten to beat John if hc sces him flining with nny othermefi on sampu$. John

now fears far his safety amund Matt. Include one incident of noncampus Dnting Violence
for the thr*at of physical abure.

Sc*nar{o 4: A dating couple k arguing on a public sidswalk in front of n campus

huilding, The rnale slaps the femnle and her facc is red. lnclude this as one public
prspcrty incidcnt of Dnting Violsnse.

U.S. Department of Education, Office of Postsecondary Education, The Handbook for
Campus Safety and Security Reporting, 2016 Edition, Washington, D. C.,2016, p 3-38.
NOTE: THIS HANDBOOK GUIDANCE HAS BEEN RESCINDED AS OF OCTOBER 9, 2O2O



Smxual Assau[t

The term "sexual assautt" means any nonconsensual sexual act proscribed by Federat, tribat, or
State [aw, inctuding when the victim lacks capacity to consent.

Rape - The penetration, no matter how slight, of the vagina or anus with any bodY P-ar1 or object,
or'ora[ pendtration by a sex organ of another person, without the consent of the victim.

Sex Off enses - any sexual act directed against another person, without the consent of the
victim, inctuding instances where the victim is incapabte of giving consent.

A. Fondling - The touching of the private body parts of another person for the purpose of sexual
gratification, without the consent of the victim, inctuding instances where the victim is
incapabte of giving consent because of his/her age or because of his/her temporary or
permanent mental incapacity.

13. lncest - Sexuat intercourse between persons who are retated to each other within the
degrees wherein marriage is prohibited by taw.

r. Statutory Rape - Sexuat intercourse with a person who is under the statutory age of consent

34 Usc s12291 (a)(35); 34 CFR 668.46
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tmnsent

ln both VAWA & the Titte lX regutations, the Department of Education considered
and chose not to define consent.

b At minimum, the definition shoutd recognize that:

F someone who is incapacitated cannot consent;

F- past consent does not impty future consent;

F' sitence or an absence of resistance does not impty consent;

ts consent to engage in sexual activity with one person does not impty consent
to engage in sexual activity with another;

h' consent can be withdrawn at any time; and

F" coercion, force, or threat of either invatidates consent.



Suffirrnative Cnnsent

ts "Affirmative consent" is defined as an affirmative, conscious, and votuntary
agreement to engage in sexual activity.

ts Neither the lack of protest or resistance nor sitence constitutes consent, and
consent may be withdrawn at any time.

ts Often referred to as "Yes Means Yes"



ffixnrn pte mf Aff{ rrr}nfftv# tmr"ilsmr-tfr

$tffirudnnd

N.Y. Education Law Sec. 6441. AFFIRMATIVE CONSENT TO SEXUALACTIVITY. Every
institution shatt adopt the foltowing definition of affirmative consent as part of
its code of conduct:

F Affirmative Consent is a knowing, votuntary, and mutual decision among att
participants to engage in sexual activity.

F Consent can be given by words or actions, as long as those words or actions
create clear permission regarding wittingness to engage in the sexuaI activity.

h Silence or lack of resistance, in and of itsetf, does not demonstrate consent.
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Aff{rrnffiUtv# iruffisffinH

h Under VAWA ft Titte lX, schools have option to adopt an affirmative consent
standard to determine whether a student has given consent to sexual activity.

F BUT lf state law requires affirmative consent, then school must compty with state law
standards

ts The affirmative consent standard is distinguishabte from the standards applicabte
to criminal proceedings in certain ways.

ts First, the affirmative consent standard does not appty in the criminal context.

r," A criminal trier of fact may consider whether an individual affirmativety consented, but
that alone is not determinative of whether the activity was consensuat.

b- Other evidence of consent or lack of consent, such as body language or sitence, may atso
be considered in the anatysis of whether a crime occurred.

N,. Under the affirmative consent [aw, the question of whether a victim affirmativety
consented is by itsetf determinative of whether wrongdoing occurred.
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Sf,etk{ng

The term "stalking" means engaging in a course of conduct directed at a specific persor
would cause a reasonabte person to-

/\. fear for his or her safety or the safety of others; or

ffi. suffer substantiat emotional distress.

Course of conduct means two or more acts, including but not limited to, acts in which
statking directly, indirectty, or through third parties, by any action, method, device, or
fottows, monitors, observes, surveits, threatens, or communicates to or about a person

interferes with a person's property.

Reasonable person means a reasonabte person under similar circumstances and with s'

identities to the victim.

Substantial emotional distress means significant mental suffering or anguish that ma)

does not necessarity, require medical or other professional treatment or counseting.

34 USC 512291 (a)(36); 34 CFR 668.46



Rer#rdt nW StnLktng ffi*pffirffs

h When recording reports of statking that inctude activities in more than one
catendar year, an institution must record a crime statistic for each and every
year in which the course of conduct is reported to a [oca[ potice agency or to
a campus security authority. 34 CFR 668.a6@$)

F Department of Education believes that this approach strikes a batance by
ensuring that statking is adequatety captured in an institution's statistics
without inflating the number of incidents of statking by counting each
behavior in the pattern.

Violence Against Women Act; Final Rule,79 Fed. Reg. 62722 (October 20,2014)



Rsn#rdtn# Stalkt ng Repffirfrs

w An institution must record each report of statking as occurring at onty the first locat
within the institution's Ctery geography in which:

ts A perpetrator engaged in the stalking course of conduct; or

ts A victim first became aware of the stalking.

F, lf statking occurs on more than one institution's Ctery geography and is reported to
security authority at both institutions, then both institutions must inctude the statki
thei r statistics.

34 CFR 668.46(cX6)
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Luraplrr of $trtling

$cnrrlu l; .'\ l"cnrdc $xfemt fffxrlr tha nlx n berng lbl[,rn'ad fu a rn* rlre ctret c{ hrr;ub
$ E crf*of[*rmpu*, lle bcjrn *huwin$$p $ fr crfc nrd *ruld rt+r l+nr tvr *krx, $inx
thsu rhc hlr drn notrgd him frrtloring hcr lrtrund crrnpg md rlx fs*tr ftr ltcr rnl'cq*.
Itxfudc tbi* r* om irxi$srt of $ulkiry cn*$rrprlr rirxc Srq firrt {x{urreir$c or} {l.eq, ,1*
$F$3rqthy usqurrud vhcn thc rr$tim ftilcsd &e frrpc,ranr fnllunviry fxr on"ermpn.

$ccnrrlo t: lisrrrd *bdsnlr bclungmg !o lhc unrvcrrrty ar*ncrrtirxr of llrr.fnnrs *trdcnlr
hrvt rcport*d bciry wntchad sr rbllo*'d by tlr rrnn rx*no*n m&r *{l trrinuc psr* of
ffmpur. All of thc rudrrlts Wri$d fruiq fpr their sfcty lr I reult pf hi* b*hsvi{r but
rmc of tfor *udcmr ;rn tbc nrrn molt thrn srcc" Dp nm inclrds tlnr *r $nlhing in ynn
fll*ry';al p1511aic* bcclure fir^rn ftrt th* nrn hff ncrsr rpp*o*hal ths *rrnr rrudffrt mrrre
thun sm" tlu wrnrc af csrdurr e?* m( dimsrcd u a rrngl* individurL

$smrlo l; A fsnrlc ri*rrst lrFsnsd tlrrt rh* i* rfrud fw bel lef*y bcru* htr cx-
b*yfri*d h$ hcst *rrdiq hrrue*ing crnrilr to hsr frirnt* fir*il ncc{runt atcr th* lurr
*cvcral wcck* Shropncd tltc frrx firr cnsilr in hcrsff"clnryto ryf,rtrnrmt llerrrcucr,
crrticr thrt dry rhr opcn*d rrmth{r snsil on hcr rmhilc ptmac rhil* *rlking rxr s*lnpus.
$hs cilrnc dircctly t+ thc Crnryur Pohee np n?prr the hchniqr. Thc locsion pf rhc
*-bo;'ftictd nhrn trc urr xnding th* lrunxtng. nsrrflgrs ir mtnn*rr lffludc thi* m onc
rl$-sr,$p$r $lrlling tr*cs$rs *r firrt incident in thc ctxrxc sf cnndust lo ossur ofl {lrw lcr
*srrgruFhy wu thc vieirm rr*drng d* cmrtl $r!-{dnp$.

U.S. Department of Education, Office
of Postsecondary Education, The
Handbook for Campus Safety and
Security Reporting ,2016 Edition,
Washington, D.C., 2A16, p 3-41.
NOTE: THIS HANDBOOK GUIDANCE
HAS BEEN RESCINDED AS OF

ocroBER 9,2024
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Effects of Sexual Vi olence

> Depression. There are many emotional and psychotogical reactions that
victims of rape and sexual assault can experience. One of the most common
of these is depression.

taking ptace in the current moment.

feetings of anxiety, stress, or fea6 making it difficutt to adjust or cope for
some time afterwards.

lnformation provided by the Rape, Abuse, & lncest National Network, accessed
https://www. ra inn .o rg/effects-sexual-violence



Ti tle lX Coordinator



Dear Cotteague Letter Apri [ 74,2015

> Reminded att schoots to designate a Titte lX Coordinator

various publications

in 201 5



ffims{trnffittmn mf Tit[w fiX ilromrd{nnfr#r

tr Each recipient must designate at least one emptoyee as the "Titte lX
Coordinator. "

p Must notify appticants for admission and emptoyment, students, and

emptoyees of the Titte lX Coordinator's name or titte, office address, email
address, and tetephone number.

h Any person may report sex discrimination, inctuding sexual harassment, in
person, by mait, by tetephone, or by emait, using the contact information
tisted for the Titte lX Coordinator.

h Report may be made at any time (inctuding during non-business hours) by

using the tetephone number or emait address, or by mail to the office
address, listed for the Titte lX Coordinator.



T{k[m lX Cromrdtnntffir

Title lX does not categorically exclude particular employees from serving as Title
lX coordinators.

ts However, when designating a Titte lX coordinator, an institution shoutd be careful
to avoid designating an emptoyee whose other job responsibitities may create a

conftict of interest.

ts A dedicated, futl-time Title lX coordinator is the ideal.

w Designating a futt-time Titte lX coordinator witt atso minimize the risk of a conftict
of interest.

position.

p lf this is the case, it is critical that the employee has atl the quatifications,
training, authority, and time to address atl comptaints raising the Titte lX issues.



TttLm nK il*mrdinnt#r Rmsp#rus$h* t{fr*ms

Responsible for monitoring and overseeing schoot's compliance with Titte lX and
prevention of sexual misconduct.

F Knowtedgeabte and trained in schoot's poticies and procedures and relevant
state and federal [aw.

ts Avaitabte to advise individuats about school and community resources and
reporting options.

b,. AvaiLabte to provide assistance to school emptoyees regarding how to respond
appropriatety to report of the Titte lX-related prohibited conduct and retated
retatiation.
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T{t[* [X tee*rdi rrnffffir ffimspffiffist h* t*fl$ms

p Ensures effective implementation of schoot's sexuaI misconduct poticies and
proced u res.

F Oversees training, prevention, and education efforts and annual reviews of
ctimate and cutture.

F Overseeing the school's response to Titte lX reports and comptaints and
identifying and addressing any patterns or systemic probtems reveated by
such reports and complaints.

F The school shoutd ensure that the Titte lX coordinator is given the training,
authority, and visibitity necessary to futfilt these responsibitities.



Trai ning & Education
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VA\ /A (Clery Act] Requtr*rntrmts

lnstitutionat disciptinary hearings must be:

"conducted by officials who receive annual training on the issues retated to domestic
viotence, dating viotence, sexual assautt, and statking and how to conduct an
investigation and hearing process that protects the victims and promotes
accou ntabiIity"

20 usc 1 0e2(f)(8)(iv)(t) (bb)



Prevtrnttmn nnd Hdffifretrtmru

Clery Act requires that an institution's annual security report include a statement
of poticy that addresses the institution's programs to prevent dating viotence,
domestic viotence, sexual assautt, and statking.

i" A description of the institution's primary prevention and awareness programs for
a[[ incoming students and new employees, and

ii. A description of the institution's ongoing prevention and awareness campaigns
for students and emptoyees
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Fnirvlery FnevffirTt{mn Frmffitr erffiK

Defined in regutations as programming, initiatives, and strategies that are
intended to stop dating violence, domestic violence, sexuaI assautt, and statking
before they occur through:

h- The promotion of positive and heatthy behaviors that foster heatthy, mutually
respectfut re[ationships and sexuatity,

F" encourage safe bystander intervention, and

F seek to change behavior and social norms in heatthy and safe directions

34 CFR 668.46(j )(2)(iv)
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Frevffinttmn mnd ffidLrf,mttmn

Prior OCR guidance (rescinded September 2017\ recommended that the fotlowing
topics (as appropriate) be covered as part of student training:

w Titte lX and what constitutes sexual viotence under the schoot's poticies;

h schoo['s definition of consent, inctuding examptes;

ts how the school anatyzes whether conduct was unwetcome under Titte lX;

h reporting options, inctuding formal reporting and confidentiaI disctosure
options and any timeframes set by the school for reporting;

F, schoot's grievance procedures

b disciptinary code provisions relating to sexuaI viotence and the consequences
of violating those provisions;

iir.
iii
iit

",0
i:tir:

. -.i
. L:i

!i:iiJ
1",r. r:,i

)r;iij!



ffirmvmffifitmru nnd fficf; r-tcffiffNms"x

Additional recommended student training topics (per prior OCR guidance):

w effects of trauma;

b the role atcohol and drugs often ptay in sexual violence incidents;

p strategies and skitts for bystander intervention;

h how to report sexual viotence to campus or [oca[ law enforcement;

b Titte lX's protections against retatiation;

M encouraging students to report incidents of sexual viotence;

h educating students about the persons on campus to whom they can
confidentiatty report incidents of sexuaI violence.
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p A recipient with actual knowledqe of sexual harassment in an education
Droeram or activitv of the recipient against a person in the United States,
must respond promptty in a manner that is not detiberatety indifferent.

i.-, A recipient is detiberately indifferent onty if its response to sexual harassment is
clearty unreasonabte in tight of the known circumstances.

i-, A recipient's response must treat comptainants and respondents equitabty.
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kntrwlmdffiffi"?

p Actual knowtedge means notice of sexual harassment or attegations of sexual
harassment to a recipient's Titte lX Coordinator or any officiat of the recipient
who has authority to institute corrective measures on behatf of the recipient
or to any emptoyee of an etementary and secondary schoot.

F This standard is not met when the onty officiat recipient with actual knowledge is
the respondent.

h lmputation of knowtedge based sotety on vicarious tiabitity or constructive
notice is insufficient to constitute actual knowtedge. The mere abitity or
obtigation to report sexual harassment or to inform a student about how to
report sexual harassment, or having been trained to do so, does not quatify an

individual as one who has authority to institute corrective measures on behatf
of the recipient.

.r)

.t:'

.tl]

,1 .
:r.l]';

ti t:

:r; t: ..
. {fl

,i'i, !
. ir.lj.\

;l;i--ri1,



ffimcmtpt mf Nuf,ice mf Smxa-smil r$mrffiKsffi*#rri;

The Titte lX Coordinator and officiats with authority to institute corrective measures
on behatf of the recipient may receive notice through:

p* an oral report of sexual harassment by a comptainant or anyone etse,

F a written report,
p through personal observation,

h through a newspaper articte,

b' through anonymous report, or

ts through various other means.

The Deoartment wil[ not oermit a recioient to ienore sexual harassment if the
recipieht has actual knowtedge of such sexuat hirassment in its education program or
activity against a person in ttie U.S., and such a recipient is required to respond to
sexual harassment
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ffiducetf*n Prugrffirn #r Acff$v{fiy

"Education program or activity" inctudes locations, events, or circumstances
over which the recipient exercised substantial control over both the respondent
and the context in which the sexual harassment occurs, and atso inctudes any
buitding owned or controtted by a student organization that is officiatty
recognized by a postsecondary institution.
p Every Titte lX Coordinato6 investigator, decision-maker, and person who

facititates an informal resotution process, must be trained on (among other
things) "the scope of the recipient's education program or activity."

t. Nothing in the finat regutations prectudes the recipient from choosing to atso
address atlegations of conduct outside the recipient's education program or
activity.

W May offer supportive measures to students and individuals impacted by misconduct
or trauma even when Titte lX and its implementing regutations do not require such
actions
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ffid rJcettmn Pragr-ffi m *r" &cttv$Uy

Scope of "Education program or activity:"

A teacher's sexua[ harassment of a student is tikety to constitute sexual harassment
"in the program" of the schoo[ even if the harassment occurs off campus.

Titte lX protects students in connection with all of the academic, educational, extrg-
curricutar; athletic, and other programs of the school, whether they take place in the
facitities of the sctiool, on a school bus, at a ctass or training program spohsored by
the school at another location, or etsewhere.

May include computer and internet networks, digitat ptatforms, and computer
hafdware or software owned or operated by, or used in the operations of, the
recipient.
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ffi.mtmLtmtt*n Fr*ht btt*d

No recipient or other person may intimidate, threaten, coerce, or discriminate
against any individual for the purpose of interfering with any right or privilege
secured by Titte lX, or because the individual has made a report or comptaint,
testified, assisted, or participated or refused to participate in any manner in a Titte lX
investigation, proceeding, or hearing.

Except as otherwise noted in the regutations, the recipient must keep confidential the
identity of any individual who has made a report or complaint of sex discrimination,
inctuding any comptainant, any individual who has been reported to be the
perpetrator of sex discrimination, dry respondent, and any witness.

Charging an individual with a code of conduct viotation for making a materiatly fatse
statement in bad faith in the course of a grievance proceeding does not constitute
retatiation, provided, however, that a determination regarding responsibitity, a[one, is
not sufficient to conctude that any party made a materiatty false statement in bad
faith.
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Prmstrrv&tf*n mf Hvtdmffir*

Victims of sexual assautt, domestic viotence, or dating viotence shoutd consider
seeking medical attention as soon as possibte.

n lt is important that the victim of sexual assault not bathe, douche, smoke,
change ctothing, ol'ctean the bed/tinen where hey were assautted so that
evidence necessary to prove criminal activity may be preserved.

h ln circumstances where the victims do not opt for forensic evidence
collection, health care providers can stitt treat injuries and take steps to
address heatth concerns.

t" Victims of sexual misconduct are encouraged to also preserve evidence by

saving text messages, social networking pages, other communications, and
keeping pictures, [ogs, or other copies of documents, if they have dflY, that
woutd be useful in connection with a school or potice investigation.

ri;'..
Iiirl

.u-,;
...:lt:;' .11 1.

+:t;i:



.'ll.'

.:..

t*urdtnntt *r"l wtfrh
PmLtcy

ffirffiffi ffirm* ScFr*ffifi"

Federal Guidance:

F Students may be retuctant to report instances of sexual misconduct because
they fear being disciptined pursuant to the schoot's atcohol or drug poticies.

misconduct, taking into consideration the importance of reporting sexual
misconduct in addressing violations of the School's atcohol and drug poticies.

p. This means that, whenever possibte, the school shoutd respond educationatty
rather than punitivety to student atcohol or drug poticy viotations associated
with reported sexual misconduct.
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Flow Chart of Response to Sexual Misconduct Allegal
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:ifi,ffi:li t]"#j:j:: 
the ritte rX coordinator must promptry contact the

* the avaitabitity of supportive measures,
p consider the comptainant's wishes with respect to supportive measures,h' inform the comptainant of the avaitabitit y ofsupportive measures with orwithout the fiting of a formal comptaint, and
th exptain to the comptainant the process for fiting a format comptaint.
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C*nff dentinttty

Schoot's Title lX/ ooticies should inctude Doticv on how the school wi[[
address reouests for confidentiatitv. Poticv coutd include:

t" Encouragement to Report: Comptainants of sexual harassment are urged to
seek support and report incidents so school can respond appropriatety.

h Disclosure Options: Policy outtines both reporting and confidentia[ disclosure
options to hetp comptainants make informed choices.

F. Reporting to School Officials: Designated school officiats must report
incidents to the Titte lX Coordinator but witt respect requests for
confidentiatity when possibte. Officials inform victims about their obtigations
before disctosure.,;1.
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t*nf*dmrut{nt*ty qcffifi'-$fl - }

tr Title lX Coordinator: lnformation shared with the Titte lX Coordinator is kept
confidential and onty shared with those managing the response. Victims are not
pressured to fite formal complaints or investigations.

b. Requesting Confidentiality: Schoot weighs confidentiality requests against its duty
to maintain campus safety. lf honored, investigations and disciptinary actions may
be timited. lf not honored, school informs and protects the comptainant.

F Supportive Measures: School offers advocacy, academic support, counseting,
security adjustments, and assistance regardtess of the investigation outcome.

p Broader Actions: Reports (even non-identifying) may lead to campus-wide
preventive measures, including increased security, training, suryeys, and poticy
review.

F" Off-Campus Resources: External counsetors and advocates generalty maintain
confidentiatity untess the victim authorizes disctosure.
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Suppnrttve Me&sures

Supportive measures may inctude:

D" counseling,

w extensions of deadtines or other course-retated adjustments,

ts modifications of work or class schedules,

F* Campus escort services,

l' mutual restrictions on contact between the parties,

ts leaves of absence,

)'. increased security and monitoring of certain areas of the campus, and



Suppcrtivffi futeesilrtrS

The recipient must maintain as confidential any supportive measures provided to
the comptainant or respondent, to the extent that maintaining such
confidentiatity woutd not impair the abitity of the recipient to provide supportive
measu res.

The Titte lX Coordinator is responsible for coordinating the effective
imptementation of supportive measures.



ffipt{mms fmr Asstsfiffi*]ctr fm[Lmw*r:ffi ffim

Inctdmnt

lmmediate Assistance

h School shoutd identifv and provide contact information for the trained on- and off-
campus advocates and counselors who can provide an immediate confidential
response in a crisis situation

h- obtain needed resources

h' explain reporting options

p and hetp navigate the reporting process

F, Provide emergency numbers for on- and off- campus safety, law enforcement, and
other first responders

p ldentify heatth care options, both on- and off- campus

Ongoing Assistance

b" Counseling, Advocacy, and Support - On and Off Campus
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Fnntnmring with LrocnL tr"*sts tmr"str*rs

F Schools can strengthen sexual prevention and response programs by devetoping
partnerships with [oca[ rape crisis centers.

ts These partnerships can be formatized through a Memorandum of Understanding
(MOU ) or other agreement between the parties.

ts Rape crisis center services generatty inctude:

b, Z4-hour crisis intervention

F medical and [ega[ advocacy, and

F. counseting for survivors.

ts professional training about sexual violence,

h community education,

ts devetop prevention programming, and

h Assistance in devetoping poticies to address sexual viotence.
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ffimrrxrmL Cm*Trpfimtnrfl

lf an investigation is an action the comptainant desires, the comptainant must
fite a written document requesting an investigation.

p" Note: No written document is required to put a school on notice (i.e., convey
actua[ knowledge) of sexual harassment triggering the recipient's response
obtigations

There is no time timit on a comptainant's decision to file a formal comptaint

r Note: at the time of fiting a formal complaint, a comptainant must be participating
in or attempting to participate in the education program or activity of the
recipient with which the formal comptaint is fited.
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fmrrrln[ Cmmptnint

When a Title lX Coordinator believes that with or without the comptainant's
desire to participate in a grievance process, a non-detiberatety indifferent
response to the atlegations requires an investigation, the Titte lX Coordinator has

the discretion to initiate a grievance process.

The grievance process can proceed without the comptainant's participation;
however, the comptainant witt stitt be treated as a party in such a grievance
p rocess.

Coordinator to fite a formal comptaint shoutd be reached thoughtfutty and

intentionalty, not as an automatic result that occurs any time a recipient has

notice that a complainant was attegedty victimized by sexual harassment.



m,isrntssm|, mf ffi fmrrT"lmL r#trT]pLn.frr-xf,,

The recipient must dismiss a forma[ comptaint if:

F the conduct atleged in the formal comptaint woutd not constitute sexual harassment under
Titte lX even if proved,

ts did not occur in the recipient's education program or activity, or

* did not occur against a person in the United States, then the recipient must dismiss the
formal comptaint;

b." such a dismissal does not preclude action under another provision of the recipient's code of
conduct.

The recipient may dismiss the formal complaint if:

b" a comptainant notifies the Titte lX Coordinator in writing that the comptainant woutd tike to
withdraw the formal comptaint;

h the respondent is no longer enro[ted or emptoyed by the recipient; or

[F specific circumstances prevent the recipient from gathering evidence sufficient to reach a
determination as to the formal comptaint or attegations therein.c
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Recmrdkmffip{ng

A recipient must maintain for a period of seven years records of:

h Each sexual harassment investigation inctuding any determination regarding
responsibitity and any audio or audiovisual recording or transcript required, dhy
disciptinary sanctions imposed on the respondent, and any remedies provided;

F Any appeal and the resutt therefrom;

b Any informal resotution and the resutt therefrom; and

ts At[ materials used to train Titte lX Coordinators, et. at.

h" These materiats used to train Titte lX Coordinators must be pubticty avaitabte on the
recipient's website, or if the recipient does not maintain a website then upon request.

ln response to receipt of actual knowtedge of sexual harassment, a recipient must
create, and maintain for a period of seven years, records of any actions, including any
supportive measures, taken in response to a report or formal comptaint of sexual
harassment.
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h{mf,icm mf mL[*ffief,{mffis ffiK}#r"fi r#fi*[p{ *r
fmrrrrm[ rffmp[-n{ffif,.
rA) Notice of the recipient's grievance process.

{,*} Notice of the attegations of sexual harassment, inctuding:

w sufficient detaits with sufficient time to prepare a response before any initial interview.

F a statement that the respondent is presumed not responsibte and that a determination re

responsibitity is made at the conctusion of the grievance process.

v Notice must inform the parties that they may have an advisor of their choice, who may bt

not required to be, an attorney, and may inspect and review evidence.

Ir" Notice must inform the parties of any provision in the recipient's code of conduct that prr

knowingty making false statements or knowingty submitting false information during the g

process.
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prtrfrffiss"

(') Treat comptainants and respondents equitabty;

{{i} Require an objective evaluation of atl retevant evidence;

{ii,} Require that any individual designated by a recipient as a Titte lX
Coordinator, investigato6 decision-maker, or any person designated to
facititate an informal resotution process, not have a conftict of interest or
bias. Titte lX Coordinators, et. a[. must receive proper training;

(,v) lnctude a presumption that the respondent is not responsibte for the
atteged conduct until a determination regarding responsibitity is made at
the conctusion of the grievance process;

(v) lnctude reasonabty prompt time frames for conclusion of the grievance
process;
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{'vt} Describe the range of possibte disciptinary sanctions and remedies that therecipient may i mptement iotiowhg ;;t;etermination of responsibitity;
{v{!} state the standard of evidence to be used to determine responsibitity(preponderance of the uuiJunce or ctear and convin.ing evidence);
(virr) lnctude the procedrtut and permissibte bases for the comptainant andrespondent to appeat; '| .
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of supportive measures avaitabre to comptainants and

{x} Not require, attow, tgty.upon , orotherwise use questions or evidence thatconstitute, or seek olsltoirtu of, iniomuiiql pri,t".i"o under a tegatty
ffi:"rt;lllti!:ivitege, 
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Hrnffirgency Rerrr#vnL

Recipient may remove a respondent from the recipient's education program or
activity on an emergency basis, provided that:

p the recipient undertakes an individuatized safety and risk analysis,

n. determines that an immediate threat to the physicat heatth or safety of any
student or other individual arising from the attegations of sexual harassment
justifies removat, and

F" provides the respondent with notice and opportunity to chaltenge the
decision immediately fotlowing the removal.

Administrative leave. Recipient may place a non-student employee respondent
on administrative leave during the pendency of a grievance process.
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ffinsic Fnirnffiss

John Doe v. Brandeis University, (U.S. DC Mass.), March 31,7016

Case was brought by a student who was found guitty of violating the university's
poticies against sexuaI misconduct.

Brandeis University is a private university located in Massachusetts. ln its ruting,
the court noted that:

p" Brandeis is not a governmental entity, or even a pubtic university.

p lt is not bound by the requirements of the Sixth Amendment.

p lts proceeding was not a criminal prosecution.

ts lt is not generatty the rote of the federal courts to tett a private university
how to conduct its affairs.:.
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Basfc Fairness

Nonethetess, the court found that Brandeis's authority to disciptine its studentsis not entirety without limits.

> Atthough the retationship between the university and its students isessentiatty contractuat, the university's disciptinary actions may atso be

ffi:t:il:: 
bv the courts to determine whether it piovided ..basic fairness,, to

> Put simply, a fair determination of the facts requires a fair process, nottilted to favor a particular outcome, and a fair'and neutral fact-finder,not predisposed to reach a particula*o,nilrrion.
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ffinru{c ffimirrurss

ts ln this case, the Court concluded that the accused student ptausibty atteged
that the school did not provide him with "basic fairness."

F. There is no one-size-fits-atl answer to the question of what constitutes the
"basic fairness" that a student is due.

F The answer may vary depending upon the competing interests at stake,
inctude such factors as:

p The magnitude of the alleged viotation,

ts The tikety sanctions and other consequences of a finding of guitt, and

k" The schoot's experience and aptitude in resotving disputes of that nature.
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ffimsic Fmirness

There are two principat threads to the "fairness" inquiry:

p Procedural Fairness - whether the process used to adjudicate the matter was
sufficient to provide the accused student a fair and reasonabte opportunity
to defend himsetf.

p Substantive Fairness - even if the procedure was fair, whether the decision
was unduty arbitrary or irrational, or tainted by bias or other unfairness.



Prccedurnt Fatrnffiss

ln the Brandeis case, the Court found that the university faited to provide a variety of procedurat
protections to the accused student, many of which, in the criminal context, are the most basic
and fundamental components of due process of taw.

i" No Right to Notice of Charges

'i.. No Right to Counsel

i" No Right to Confront Accuser

4" No Right to Cross-Examine Witness

s. No Right to Examine Evidence or Witness Statements

6" lmpairment of Right to Call Witnesses and Present Evidence

7. No Access to Special Examiner's Report

y,. No Separation of lnvestigatory, Prosecution, and Adjudication Functions

?. No Right to Effective Appeal

1il. Burden of Proof



5u*bstnntiv# Fn{rn*ss

The court stated that one of the most basic components of fairness is an

unbiased and neutrat fact-finder.

r* Accused students are entitted to have their cases decided on the merits - on

the particutar facts of the case, set in the proper context - and not
according to the apptication of unfair generatizations or stereotypes or
because of social or other pressures to reach a certain resutt.

p Here, however, the Court found that there was reason to betieve that the
university's Special Examiner decided the accused student's guitt to a
substantiat degree on unfair generatizations, stereotvpes, or logical
fattacies, and that the basic fairness of the proceeding was affected by that
fact.
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frnvffisttgmttffiffi mf ffi fmrry-finfi- tffiry]ptm$rufi-

When investigating a formal comptaint and throughout the grievance process, d
recipient must -

F* Ensure that the burden of proof and the burden of gathering evidence
sufficient to reach a determination regarding responsibitity rest on the
recipient and not on the parties;

p Provide an equal opportunity for the parties to present witnesses, inctuding
fact and expert witnesses, and other inculpatory and exculpatory evidence;

p Not restrict the abitity of either party to discuss the attegations under
investigation or to gather and present relevant evidence;

p Provide the parties with the same opportunities to have others present
during any grievance proceeding, inctuding an advisor of their choice;



u

When investigating a formal comptaint and throughout the grievance process, d
recipient must -

p Provide, to a party whose participation is invited or expected, written notice
of the date, time, location, participants, and purpose of a[[ hearings,
investigative interviews, or other meetings, with sufficient time for the
party to prepare to participate;

ts Provide both parties an equal opportunity to inspect and review any
evidence obtained as part of the investigation that is directty retated to the
attegations raised in a formal comptaint; and

ts Create an investigative report that fairty summarizes retevant evidence and,
at least 10 days prior to a hearing or other time of determination regarding
responsibitity, send to each party and the party's advisor, if any, the
investigative report, for their review and written response.
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The Neurobiotogy of Sexual Assautt

> Victim often describes the attack multipte times in excruciating detait



The Neurilbtnlffigy mf SmxunL Assffiu* [fl
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ts Neurobiotogy of trauma witl cause victims to have unstabte emotions

P Does not mean that the victim is tying

ts Neurobiotogy of Memory

ts Difficutt for victims to recall events of assautt because of the way memory of the
assautt has been stored in the brain

FF When victim's story seems disjointed, it does not mean that the victim is tying

F" Rathe6 sign that the victim is having difficutty piecing things together based on
how the event is stored in their memory
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Victim Credi bi tity Challenges
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Perpetrffitnr C h&r&ctertst*cs

No two sex offenders are exactty atike.

Recent high profile cases inctude:

F. Schoo[ teachers, coaches, & officiats

ts Cl,ergy

F Community leaders

t' Famity members

b Popu[ar entertainers

Offenders can be the same or different sex as the victim.

There is no "typical profite" of a perpetrator of sexual harassment.



frruf*rrnmL Res*Lutfmru

At any time prior to reaching a determination regarding responsibitity the
recipient may facititate an informal resotution process, such as mediation, that
does not involve a fut[ investigation and adjudication, provided that the
recipient:

b' Provides to the parties a written notice disclosing the attegations and the
requirements of the informal requirements of the informal resotution process;

F Notifies parties that any time prior to agreeing to a resotution, any party has
the right to withdraw from the informal resotution process and resume the
grievance process with respect to the formal comptaint;

t- Obtains the parties' voluntary written consent to the informal resolution
process; and

p Does not offer or facilitate an informal resolution process to resotve
attegations that an emptoyee sexuatly harassed a student.i:
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Repmrt \'Vrittng

lnvestigators shoutd be aware that reports are used for more than mere
documentation of incidents.

Reports may be used by:

r Respondent's attorneys to devetop defense

p Police as part of investigation

F Prosecutor and others in criminal proceeding

> Evidence in civit trial

p State board, Accrediting Agency, and/or OCR in comptaint proceeding

p Media
rl:
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tnvestfgffitisn Reptrrt

Prior to issuing an investigation report, a recipient must provide both parties an

equal opportunity to inspect and review any evidence obtained as part of the
investigation that is directty retated to the attegations raised in a formal
comptaint

Recipient must create an investigative report that fairty summarizes retevant
evidence and, dt least 10 days prior to a hearing or other time of determination
regarding responsibitity, send to each party and the party's advisor, if any, the
investigative report, for their review and written response.
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Hmffirings

For postsecondary institutions, the recipient's grievance process must provide
for a live hearing.

F" At the live hearing, the decision-maker(s) must permit each party's advisor to
ask the other party and any witnesses atl retevant questions and fottow-up
questions, inctuding those chatlenging credibitity.

h Such cross-examination at the live hearing must be conducted directly, oratty,
and in real time by the party's advisor of choice and never by a party
persona Ity.

p At the request of either party, the recipient must provide for the live hearing
to occur with the parties located in separate rooms with technotogy enabting
the decision-maker(s) and parties to simuttaneousty see and hear the party or
the witness answering questions.



Hearings

Only relevant cross-examination and other questions may be asked of a party
or witness.

p Before a comptainant, respondent, or witness answers a cross-examination
or other question, the decision-maker(s) must first determine whether the
question is retevant and exptain any decision to exclude a question as not
retevant.

p lf a party does not have an advisor present at the live hearing, the recipient
must provide without fee or charge to that party, an advisor of the
recipient's choice, who may be, but is not required to be, an attorney, to
conduct cross-examination on behatf of that party.



Retevnrufi Hvtdmnfi*

The recipient's grievance process must provide for objective evaluation of atl
retevant evidence, inctuding evidence that is incutpatory and excutpatory

> A recipient may not adopt a rute exctuding retevant evidence because such

retevant evidence may be unduty prejudiciat, concern prior bad acts, or
constitute character evidence.

p A recipient may adopt rutes of order or decorum to forbid badgering a

witness, and may fairty deem repetition of the same question to be
i rretevant.

n, However, there is a difference between the admission of relevant evidence,
and the weight, credibitity, or persuasiveness of particutar evidence.
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Kelmvenfi ffivtdmrucffi

The Titte lX regutations deem certain evidence and information to be not
retevant or otherwise precludes the recipient from using it:

!" a party's treatment records, without the party's prior written consent [5
106.4s(b)(5Xi)l;

p information protected by a legatty recognized privilege [S 106.45(bX1)(x)];

b" questions or evidence about a comptainant's sexual predisposition, and
questions or evidence about a comptainant's prior sexuaI behavior untess it
meets one of two timited exceptions [S 106.45(bx6)(i)-(ii)]; and,



Heart ngs

Only relevant cross-examination and other questions may be asked of a party
or witness.

p Questions and evidence about the comptainant's sexual predisposition or
prior sexual behavior are not retevant, untess such questions and evidence
about the comptainant's prior sexual behavior are offered to prove that
someone other than the respondent committed the conduct atteged by the
comptainant, or if the questions and evidence concern specific incidents of
the comptainant's prior sexual behavior with respect to the respondent and
are offered to prove consent.



Heffirings

ts Live hearings may be conducted with att parties physicatly present in the
same geographic location or, at the recipient's discretion, dfly or all parties,
witnesses, and other participants may appear at the live hearing virtuatly,
with technotogy enabting participants simuttaneousty to see and hear each
other.

ts Recipients must create an audio or audiovisual recording, or transcript, of any
live hearing and make it avaitabte to the parties for inspection and review.
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Adj ild*cnttron Pnmrffid u-l rffiS

Evidentiary Standard:

p The findings of fact and conclusions shoutd be reached by apptying either a

preponderance of the evidence standard or a clear and convincing evidence
standard.

p Clear and convincing evidence means that the party must present evidence
that leaves one with a firm betief or conviction that it is highty probabte that
the factual contentions of the ctaim or defense are true.

> Preponderance of the evidence is a lower standard of proof, which means
that a panel must find based on the evidence that the respondent is more
tikety than not to have viotated school poticy.
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Adj udtcmtimn Prnfitrdurtrs

FF The standard of proof in criminal proceedings is higher than the standard of
proof used in campus disciptinary proceedings.

il" ln criminal proceedings, there must be evidence that proves beyond a reasonabte
doubt that untawful sexua[ activity took place.

ts ln contrast, campus disciptinary proceedings may use either a preponderance of
the evidence or clear and convincing evidence standard.



ffief;errffitnmti#n rffiWnrd*rxffi r*spffiffis* h* iltfiy"

The decision-maker(s), who cannot be the same person(s) as the Titte lX Coordinator ot
investigator(s), must issue a written determination regarding responsibitity.

The written determination must inctude -

h ldentification of the aItegations potentia[[y constituting sexua[ harassment;

ts A description of the procedural steps taken from the receipt of the formal comptaint thro
determination;

ts Findings of fact supporting the determination;

ts Conctusions regarding the apptication of the recipient's code of conduct to the facts;

FF A statement of, and rationale for, the resu[t as to each a[tegation; and

The recipient must provide the written determination to the parties simuttaneousty. Th

Coordinator is responsible for effective imptementation of any remedies.
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Smncttnffis &, ffith*r ffiern#d{ffis

p Sanctions shoutd be:

F" Fair and appropriate given the facts of the particutar case;

ts Consistent with the schoot's handting of similar cases;

h Reftective of the seriousness of sexual misconduct.

p. The sanctioning decision must be communicated in writing to both the
comptainant and the respondent.

F. List of possibte sanctions for a student determined to have viotated the schoot's
poticies must be inctuded in the schoot's poticies.

;" The school mav atso require anv student determined to be responsibte for a
viotation of its'poticy to receive appropriate education and/or training retated to
the sexual misconduct viotation at issue. The school may atso recommend
counseting or other support services for the student.L.
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Snnct{*ffis e Other ffi*rr}#c{tffis

ts Whatever the outcome of the hearing process, a comptainant may request
ongoing or additional accommodations and the Titte lX Coordinator should
determine whether such measures are appropriate.

p The school may atso determine that additional measures are appropriate to
respond to the effects of the incident on the school community. Additional
responses for the benefit of the school community may inctude:

h lncreased monitoring, supervision, or security at locations or activities where the
misconduct occurred

n* Additional training and educational materials for students and emptoyees

l', Revision of the schoot's poticies relating to sexual misconduct

h Ctimate surveys regarding sexual misconduct



App*ats

A recipient must offer both parties an appeal from a determination regarding
responsibitity, and from a recipient's dismissal of a formal comptaint or any
altegations therein, on the following bases:

p Procedura[ irregutarity that affected the outcome of the matter;

p New evidence that was not reasonabty avaitabte at the time the
determination regarding responsibitity or dismissal was made, that could
affect the outcome of the matter; and

F The Titte lX Coordinator, investigator(s), or decision-maker(s) had a conftict
of interest or bias that affected the outcome.
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Pregnancy & Retated conditfons

2 024 Rule uired schools to:
bte modifications tudents

nt
VO luntary L

upon ret
medicatty necessary time

> Altow student a
and reinstateme

space for lactation
mptoyees wi onable break time for tactation andensure they can access a tean and pnvate tactatron space

BUT: Pregnancy & Related conditions continue to beprotected under ADA & sec tion so4



Transgender Students

Joint Dear coteague Letter issued by DoJ & ED on 5/13/16

> 
:.',i."""ffiTi#:S"J!:',T:fii:1f,il student dirrerentry rrom the way it treated other

JotNT DoJ & ED LETTER il|THDRAWN BY TRlttttP ADiltNIsrRATtoN znzrT
ExEcllrtvE ,RDER r4o2r , 86 Fed.Reg. r J,go. (^arch I I , 2o2r )[A]ll students shout'd be guaranteed an educationar environment free fr?ry discrimination in'!;J;#,{,,::;::'i:;i;:rvix:1,";::y;;T,';::;:;,';!x?f 

f;andinctuding



Transgender Students

ocR Notice of lnterpretation - Published in Federar Register June 22, zozlln 2020' the supreme court in Bostock u. crayto.n county, 140s. ct. 1731, 590u's' 644 (2020)' conctuded thai oir.rirination based on ,""ua[ orientation andfftTll;i lt t?f;* ;lrt"f ::i. # n t i tv i n h ere n tt v i nvo rv e t rea t i n g i n d i vi d u a rs
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o r r h e c i v' R i g h t s A c t,
The Biden Administration.interpreted Titte rX's prohibition on sex discriminationto encompass discrimination baseJ on sexual orientation ano gender identity.



Sexual Orientation & Gender

2024 Rute prohibited separ
manner that subjects that
timited circumstances)

ating or treating n differentty based on sex in aperson to more inimis harm (except in very

2024 Rute stated that poticies and that prevent a student fromparticipating in a school,s edu
identity impose more than de

ca I r am or activity consistent with their gender
arm on that student on the basis of sex, andtherefore generatty viotate nondiscrimination mandate.

ln January 2025 Dear colleague Letter the Department announced that it willreturn to enforcing Titte lx protections on the basis of biological sex inschools and on campuses.
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